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Cl TY OF PROVI DENCE; JOHN J. )
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capacity as Providence )
Comm ssi oner of Public Safety;)
JAMES F. RATTIGAN, in his )
of ficial capacity as Chief of )
t he Providence Fire Dept. )

Def endant s )

DECI SI ON AND ORDER

Ronal d R Lagueux, Chief Judge.

Ceorge S. Farrell, Paul Rossiter, James Crei ghton and George
Calise are firefighters in the Providence Fire Departnent and
menbers and/or officers of their union, Local 799. The
firefighters and the union (“plaintiffs”) have sued the Cty of
Provi dence, the Conm ssioner of Public Safety and the Provi dence
Fire Chief (“defendants”) to enjoin the enforcenent of severa
fire departnent rules that restrict a firefighter’'s ability to
speak to the public.

BACKGROUND

On or around February 21, 1997, Fire Chief Rattigan issued



General Order No. 13:

In accordance with the Rul es and Regul ati ons governing the
Department this General Order is issued to serve notice to
all nmenbers that only the Chief of Departnent has the
authority to discuss for publication, matters concerning the
Departnent. This general order is also to serve notice that
only the Chief of Departnment may deliver any address,

| ecture or speech on Providence Fire Departnent matters.
Menbers shall not participate in the above stated activities
wi t hout the approval of the Chief of Departnent.

Failure to conply with these stated Rules and Regul ati ons of
the Departnent shall result in the preferral of Departnental
Char ges.

That order augnmented the already-existing Rules and Regul ati ons
that provided, in part:
23. Menbers shall not discuss for publication natters
concerning the Departnent w thout the approval of the
Chi ef of Departnent.
24. Menbers shall not deliver any address, |ecture or
speech on Providence Fire Departnent matters w t hout
t he approval of the Chief of the Departnent. Request
for such approval shall be forwarded through official
channel s.
Plaintiffs object to the order and the regulations (“the Fire
Department rules”) on the grounds that they violate the First
Amendnent. Plaintiffs have asserted that they wish to speak to
the public and the nedia on issues such as health and safety
i ssues, fire safety and prevention, fire code deficiencies in
public buildings, and fire code deficiencies in public schools.
None of the plaintiffs has actually violated the Fire
Departnent rules. They claimthat the threat of discharge and

di sci pline has held their tongues.

This case is before this Court on cross notions for sumrary



judgnent. For the reasons discussed below, plaintiffs’ notion is
granted and defendants’ notion is denied. This Court voids the
order and regul ations at issue and enjoins defendants from
enforcing them

| . Legal Standard for Mdtion for Summary Judgnent

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is
whet her a genui ne issue of material fact exists. "Mterial facts
are those '"that mght affect the outcone of the suit under the

governing | aw. Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cr 1995) (quoting Anderson v. Liberty Lobby,

Inc, 477 U. S. 242, 248, 106 S.C. 2505, 2510 (1986)). "A dispute
as to a material fact is genuine '"if the evidence is such that a
reasonable jury could return a verdict for the nonnmoving party.'"
1d.

On a notion for summary judgnment, the Court nust view all

evi dence and related inferences in the light nost favorable to

t he nonnoving party. See Continental Cas. Co. v. Canadi an

Universal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

sumary judgnent stage, there is "no roomfor credibility
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determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

G eenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmary judgnment is not
appropriate nerely because the facts offered by the noving party
seem nore plausi ble, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F

Supp. 167, 169 (D.R 1. 1991).
The coincidence that both parties nove sinultaneously for
summary judgnent does not relax the standards under Rule 56. See

Blackie v. Maine, 75 F.3d 716, 721 (1st Cr. 1996). Barring

speci al circunstances, the District Court nust consider each
nmoti on separately, drawi ng inferences agai nst each novant in
turn. See id.

1. Di scussi on

To put the parties on equal footing, it is probably best to

articulate the law that rests as the bedrock of this decision:
Congress shall make no | aw respecting an establishnment of
religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assenble, and to petition
t he Governnent for redress of grievances.

US Const. Anend. |. This First Amendnent, applied to the

states through the Fourteenth Amendnent, forbids governnment from

restricting the rights of its citizens to speak. Certainly,



there are exceptions, but this case does not raise any of them
Despite the City' s predilection for sweepi ng bans on speech, see

D Anbra v. Gty of Providence, --- F. Supp.2d ----, 1998 W

682938 (D.R 1. 1998), the First Amendnent protects Anericans from
the censorship that the Fire Departnent rules inevitably create.

A. Def endant s’ argunments agai nst reaching constitutional issues

Between the briefs and oral argunents, defendants took two
cannon shots at arguing that this Court should not reach the
constitutional issue raised by plaintiffs.

On the first, defendants’ counsel m sappropriates CGrcuit
Judge Stahl’s recent harkening to a “fundanmental rule of judicial
restraint . . . that [courts] wll not reach constitutional
gquestions in advance of the necessity of deciding them” Yeo v.

Town of Lexington, 131 F.3d 241, 256 (1st Gr. 1997) (Stahl, J.

concurring). Judge Stahl was not suggesting that a court deny
standing to a legitimate plaintiff to avoid a difficult question.
The Yeo case, he believed, could be resolved on statutory
grounds, specifically the causation |anguage in 42 U S.C. § 1983.
See id. In contrast, defendants have not noted any statutory
flaws in plaintiffs’ case. The standing argunment is a
jurisdiction issue. To even reach the crossroads that Judge
Stahl describes, a court nust have al ready found standi ng and
jurisdiction. Thus, Yeo is inapposite to this case.

However, defendants raise an arguable theory when they turn



to standing itself, averring that no plaintiff has all eged an
injury. An injury in fact is one of the three irreducible,

m ni mum constitutional elements of standing. See Lujan v.

Def enders of WIldlife, 504 U. S. 555, 559-61, 112 S.C. 2130, 2136

(1992); Berner v. Delahanty, 129 F.3d 20, 23-24 (1st Cr. 1997);

Li bertad v. Welch, 53 F. 3d 428, 436 (1st Cr. 1995). A plaintiff

must have suffered an invasion of a |legally-protected interest
which is (a) concrete and particul ari zed, and (b) actual or

i mm nent, not conjectural or hypothetical. See Lujan, 504 U S

at 560, 112 S.Ct. at 2136 (footnote and internal quotations
omtted); Libertad, 53 F.3d at 436. Plaintiffs nust also show “a
sufficient likelihood that he will again be wonged in a simlar

way.” Gty of Los Angeles v. Lyons, 461 U. S. 95, 111, 103 S. C

1660, 1670 (1983); Berner, 129 F.3d at 24.

Def endants base their argunent on the fact that plaintiffs
have never even applied to speak, |let al one been rejected or
puni shed by the chief. Plaintiffs say that their First Amendnent
ri ghts have been viol ated because the Fire Departnent rul es have
a chilling effect. Defendants argue that w thout being rejected,
plaintiffs have suffered no injury.

But defendants ignore the Suprene Court’s instruction that
the injury can be “actual or inmmnent.” Lujan, 504 U S. at 560,
112 S.Ct. at 2136 (enphasis supplied). There is no requirenent

that plaintiffs sacrifice thenselves before they enter federal



court. In Lujan, there was no allegation that endangered species
had yet been driven extinct; the Defenders of Wldlife nmerely
argued they would be injured in the future. See id. at 562, 112

S.C. at 2137-38. See also, e.qg., Adanms v. Watson, 10 F.3d 915,

920-21 (1st Cr. 1993) (holding future economc injury is
sufficient to support Article Ill standing). Simlarly, a
government enpl oyee faced with rules that, if enforced, would
violate his First Amendnent rights may sue before vol unteering
his head on the chopping block. This is abundantly clear from

the Supreme Court’s decision in United States v. National

Treasury Enployees Union, 513 U S. 454, 115 S. . 1003 (1995).

Plaintiffs in that case were governnent enpl oyees who had spoken
or witten in the past, and although there were no all egations
that they had been disciplined for violating the regul ations at
i ssue, they had standing. See id. at 461-62, 115 S.Ct. at 1010-
11.

Turning to this case, it is inportant to note that the
deprivation of constitutionally-protected rights for even m ni ma
anounts of tinme constitute not only injury, but irreparable

injury. See Elrod v. Burns, 427 U S. 347, 373, 96 S.Ct. 2673,

2689-90 (1976); Ronero Feliciano v. Torres Gaztanbide, 836 F.2d
1, 4 (1st Gr. 1987). The Fire Departnent rules pose “inmm nent”
injury in tw fashions. First, the fire chief’s broad discretion

to censor constitutionally-protected speech threatens plaintiffs’



rights even if they have never asked the chief for perm ssion.
The threat against a person’s constitutional rights is
sufficient. See Elrod, 427 U S. at 373, 96 S.Ct. at 2689-90.
Second, the need for plaintiffs to apply through channels before
any speech creates an inherent delay. Even if the chief decided
to approve every request for constitutionally-protected speech,
plaintiffs would have to wait hours or even days for the

perm ssion. Even a tenporary restraint on expression may

constitute irreparable injury. See In the Matter of the

Provi dence Journal Co., 820 F.2d 1342, 1352-53 (1st Cr. 1986).

The individual plaintiffs in this case have sufficiently
alleged immnent injury if they exercise their constitutional
rights. They have set forth specific facts in affidavits, and
t hus, have standing to sue. The union may sue under the doctrine
of "associational" or "representational" standing, which permts
organi zations, in certain circunstances, to prem se standi ng

entirely upon injuries suffered by their nenbers. See UFCWv.

Brown G oup, Inc., 517 U S. 544, 551-58, 116 S.Ct. 1529, 1533-37

(1996); UAWV. Brock, 477 U S. 274, 281-83, 106 S. Ct. 2523,

2528-29 (1986); Anerican Postal Whrkers Union v. Frank, 968 F. 2d

1373, 1375 (1st Gr. 1992).

B. The First Anendnent

The Supreme Court set the | egal standards for governnent

enpl oyees’ facial challenge to rules that Iimt their ability to



speak in United States v. National Treasury Enployees Union, 513

U S. 454, 115 S. . 1003 (1995) [hereinafter NTEU]. Despite
def endants’ protestations, this case is not controlled by the §

1983 doctrines stated in either Broderick v. Roache, 751 F. Supp.

290 (D. Mass. 1990) or City of St. Louis v. Praprotnik, 485 U. S

112, 108 S.Ct. 915 (1988).

Nothing in the logic of Broderick requires plaintiffs to
prove an adverse enpl oynent decision against them The Broderick
Court held that: “liability under section 1983 is limted to
adver se enpl oynent deci sions notivated by speech on natters of
public concern.” [d. at 292. However, the court was enphasi zi ng
matters of public concern. Broderick could not recover for
adverse actions notivated by private matters. See id. at 292-93.
In that case, there was no holding that public enpl oyees nust
face discipline before they are protected by the Constitution and

8§ 1983. Simlarly, nothing in Praprotnik requires plaintiffs to

prove that the Fire Departnment Rules are officially sanctioned or

ordered. The Praprotnik Court was setting rules for a

muni ci pality’s financial liability for the acts of its enpl oyees.

See Praprotnik, 485 U.S. at 122, 108 S.C. at 923. A jury had

awar ded Praprotni k $30,000. See Praprotnik v. Gty of St. Louis,

798 F.2d 1168, 1178 (8th Cr. 1986). |In contrast, plaintiffs

seek injunctive relief. Defendants’ reading of Praprotnik would

allow city workers to violate the Constitution at will except



when their actions are ratified by a city conm ssion. QObviously,
this cannot be so.

1. The | aw of NTEU

The First Anendnent’s stance on prior restraint echoes the
Arny adage that “it is better to beg forgiveness than to ask
permssion.” A prior restraint rule that forces a person to ask
perm ssion to speak bears a heavier presunption against
constitutionality than one that nerely penalizes people who have
al ready spoken. See NTEU, 513 U. S. at 468, 115 S. C. at 1014;

Auburn Police Union v. Carpenter, 8 F.3d 886, 903 (1st G r

1993). The litany of cases cited by plaintiffs that voided such
prior-restraint rules is comendable, but it need not be repeated
here. NTEU is so clear and so controlling that stepping beyond
its strictures risks turning this sinple case into a quagmre.

Pre-cl earance procedures constitute prior restraint that
“chills potential speech before it happens.” NIEU, 513 U. S. at
468, 115 S. . at 1014. “Deferring to the Governnment’s
specul ati on about the pernicious effects of thousands of articles
and speeches yet to be witten or delivered would encroach
unacceptably on the First Amendnent’s protections.” 1d. at 475-
76 n.21, 115 S.C. at 1017-18 n. 21.

Therefore, the governnment nust “show that the interests of
both potential audiences and a vast group of present and future

enpl oyees in a broad range of present and future expression are
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out wei ghed by that expression’s ‘necessary inpact on the actual

operation of the governnment. 1d. at 468, 115 S.C. at 1014

(quoting Pickering v. Board of Education, 391 U S 563, 571, 88

S.C. 1731, 1736 (1968)).
When t he governnent “defends a regulation on speech as a
means to redress past harns or prevent anticipated harnms, it nust

do nore than sinply ‘posit the existence of the disease sought to

be cured.” . . . It nust denonstrate that the recited harns are
real, not nerely conjectural, and that the regulation will in
fact alleviate these harnms in a direct and material way.” [d. at

475, 115 S. . at 1017 (citations omtted).

2. Applving to the facts of this case

The evidence is clear that plaintiffs wish to speak as
citizens upon matters of public concern. See NTEU, 513 U S. at
466, 115 S.Ct. at 1012-13 (test applies only when enpl oyees speak
upon matters of public concern). This Court has already defined
a matter of public concern as “one relating to [a] matter of
political, social, or other concern to the community” and found
that public health and safety are clearly matters of public

concern. See Crelli v. Town of Johnson, 897 F. Supp. 663, 665-

66 (D.R 1. 1995). Furthernore, the First Crcuit has held that
matters of fire departnent rules, regulations and safety
procedure are “prototypical matter[s] of public concern.”

Brasslett v. Cota, 761 F.2d 827, 844 n.14 (1st. Cr. 1985).
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Qobviously, plaintiffs have identified issues — including fire
departnment policies and their effect on safety, tax noney and
fire safety in public buildings and schools — that neet this
standard and would be restricted by the Fire Departnent rules.

These restrictions curb a substantial interest held both by
plaintiffs and the public in speech on these issues. Public
enpl oyees “have not relinquished the First Amendnent rights they
woul d otherwi se enjoy as citizens to comment on matters of public
interest.” NIEU, 513 U S. at 465, 115 S.C. at 1012 (citations
omtted). In this case, plaintiffs have a right to speak freely
on such matters without the pre-clearance procedures set forth in
the Fire Departnment rules. Simlarly, the public has a
substantial interest in hearing fromfirefighters; it pays the
bills, visits the buildings and attends the schools. Thus,
substantial weight hangs in the NTEU bal ance against the Fire
Depart nent rul es.

In contrast, defendants have no substantial interest that
requi res such sweepi ng censorship. Al nost entirely, defendants
of fer the vague “specul ati on about the pernicious effects” of
speech that the Suprene Court explicitly rejected. NTEU, 513
US at 475-76 n.21, 115 S.Ct. at 1017-18 n.21. Defendants argue
that the departnent nust speak with one voice; that the
departnent is a paramlitary organization; and that said speech

woul d conprom se the “efficiency, integrity and discipline” of

12



the departnment. (See Def.’s Mem in Supp. of Their Qbj. to Pl.’s
Mot. For Sum J. and Cross-Mot. For Sum J. at 10; Def. Answers
to Pl.”s Interrogatory at Y 12, 21, 25.)

None of these assertions amounts to an ounce on the NTEU
scale. Although operational efficiency is undoubtably a vital
governnment interest, see NTEU, 513 U S. at 473, 115 S .. at
1016, the governnent nust denonstrate that the harns are real and
that the regulation wll in fact alleviate those harns in a
direct and material way, see id. at 475, 115 S.C. at 1017. This
is not inpossible. For an exanple of such inpact, parties need
| ook no farther than defendants’ final argunent: that
firefighters cannot coment publicly on the cause of a fire or
t he nane of someone who perished in a fire. (See Def.’s Mem in
Support of Their Obj. to Pl."s Mot. For Sum J. and Cross- Mot.

For Sum J. at 9-10). Leaks to the nedia are a concrete concern
Wi th a necessary inpact on the fire departnent. A |leak could
ruin an investigation and endanger lives. Probably, the fire
departnment can forbid its enpl oyees from di scussi ng ongoi ng

i nvestigations; certainly, such a rule would survive sunmmary

j udgment .

But then, defendants ignored that restrictive option and
i nposed clunmsy and overbroad restrictions on all speech about the
fire departnment. |In noting that a "reasonabl e" burden on

expression requires a justification far stronger than nere

13



specul ati on about serious harns, the NTEU Court quoted a
statenent by Justice Brandeis:

Fear of serious injury cannot alone justify suppression of

free speech and assenbly. Men feared w tches and burnt

wonen.
NTEU, 513 U.S. at 475, 115 S. . at 1017 (quoting Witney v.
California, 274 U S. 357, 376, 47 S.Ct. 641, 648, (1927)
(Brandeis, J., concurring)). In this case, defendants feared
| osing control and burnt firefighters.

Therefore, this Court concludes that the suppression of
plaintiffs’ free speech rights and the harmresulting to the
public fromthe Fire Departnent rules far outweigh any harmto
the governnment. The benefits the Fire Departnment rul es may
provide -- including the stanching of nedia | eaks about
investigations -- are not sufficient to justify this crudely
crafted burden on plaintiffs’ freedomto engage in expressive
activities. These Fire Departnent rules on their face violate
the First Amendnent.

I11. Renedies
One proper renedy to an unconstitutional exercise of the

police power is a declaration of the invalidity of that action or

policy. See QC. Constr. Co., Inc. v. Gllo, 649 F. Supp. 1331,

1338 (D.R 1. 1986) [hereinafter QC. 1]. Were an ordinance is
not narrowy drawn, or is “overbroad,” the ordinance s very

exi stence may inhibit or chill the free expression of speech

14



protected by the First Amendnent. For this reason, an overbroad
ordi nance may be struck down entirely even though, as applied, it
may prohibit sonme fornms of expression which are not

constitutionally protected. See Broadrick v. Cklahoma, 413 U. S.

601, 611-12, 93 S. . 2908, 2915-16 (1973); Wlf v. Gty of

Aber deen, 758 F. Supp. 551, 553 (D.S. D. 1991).
Injunctive relief is also an appropriate renedy for a
constitutionally defective police power regulation. See, e.q.,

Dan B. Dobbs, Dobbs Law of Renedies 8 2.9(2) (2d ed. 1993); QC

I, 649 F. Supp. at 1338-39. In issuing permanent injunctive
relief, a district court has "broad power to restrain acts which
are of the sane type or class as unlawful acts which the court
has found to have been commtted or whose conm ssion in the
future, unless enjoined, may fairly be anticipated fromthe

defendant's conduct in the past.” Brown v. Trustees of Boston

University, 891 F.2d 337, 361, n. 23 (1st G r. 1989) (quoting

NLRB. v. Express Publishing Co., 312 U.S. 426, 435, 61 S.C. 693,

699 (1941)). At the sane tine, an injunction should be narrowy
tailored to give only the relief to which the plaintiff is

entitled. See Brown, 891 F.2d at 361 (citing Califano v.

Yamasaki, 442 U.S. 682, 702, 99 S. C. 2545, 2558 (1979)).
For the preceding reasons, plaintiffs’ notion for summary
judgment is granted and defendants’ notion for summary judgnent

is denied. GCeneral Order No. 13 and Regul ations 23 and 24 are
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decl ared void, and defendants are enjoined fromenforcing them
agai nst any of these plaintiffs or any nenber of Providence
Firefighters Local 799.

Plaintiffs are also entitled to costs and an award of
counsel fees under 42 U.S.C. § 1988. Any notion for such costs
i ncl udi ng counsel fees shall be made within twenty (20) days of
this decision. The application for counsel fees nust be
supported by a detail ed, contenporaneous accounting of the tine

spent by the attorneys on this case. See Gendel’s Den, Inc. v.

Larkin, 749 F.2d 945, 952 (1st Cr. 1984).

Counsel for plaintiff shall draft and submt to the Court a
proposed form of judgnent.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
Cct ober , 1998
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